After the terrorist attacks on 11 September 2001, is it permitted to strike a balance between the national security of a State and the obligation to provide protection against refoulement? In the war on terrorism, this option seems to be open for discussion. Although no uniform or single definition of terrorism in international law exists, it is clear that the opinio communis wants the perpetrators, planners or facilitators to be prosecuted. If they flee prosecution, no safe haven should be granted. Membership of a terrorist organization cannot in itself be qualified as a terrorist act. Nevertheless, the danger exists that mere membership will suffice to be excluded from refugee status or from protection against refoulement. The European Commission has stated in a Working Document that the European Court of Human Rights should reconsider the decisions in which the absolute character of Article 3 ECHR was laid down. In the Suresh case, the Canadian Supreme Court deemed a decision to expel to be possible even if there is a chance the alien will become a victim of a human rights violation as proscribed in Article 3 Convention Against Torture. If there are reasonable grounds for regarding a refugee a danger to the national security or the community of the country of refuge, he is not protected against refoulement under Article 33 (1) Refugee Convention. This rule needs to be interpreted restrictively and applied with particular caution. The assessment of the danger needs to be individual and ex futuro. Article 33 (2) Refugee Convention allows refoulement if a provable danger to the national security or community of the country of refuge exists, unless refoulement entails a risk of the individual being subjected to torture or inhuman or degrading treatment or punishment. In such cases refoulement is prohibited danger to the national security of a country. In search of a way to derogate from the obligations of non-refoulement, States may look for safety guarantees to allow expulsion. In cases involving the imposition or the carrying out of legal sentences, for example the death penalty, the issue of guarantees is clear. However, cases involving extra-judicial acts like torture are much more complicated. There is a real risk that a balancing act can be avoided and will be`found' in the assessment of the risk of being subjected to prohibited treatment by trying to expel an alien after guarantees have been obtained. We believe exclusion is no solution and prosecution of alleged terrorists may be a better solution than co-operating with further violations of human rights by refraining to give protection. The possibility of prosecuting perpetrators of serious human rights violations is quickly gaining ground. The legal tension between absolute protection against refoulement and the States' responsibility for national security can be reduced, now that States can hold those who have perpetrated serious violations of human rights and humanitarian law criminally accountable. We strongly urge States to uphold the nonderogability of non-refoulement and to take those steps necessary to prosecute perpetrators of serious human rights violations.
Introduction
The attack on the World Trade Center and the Pentagon on 11 September 2001 has led to serious world-wide discussions. Many changes have been suggested, especially in the field of migration and asylum. The fear of new attacks has led to new case law and a number of proposals in which the issue of national security is gaining momentum. The attacks on the United States could mean a turning point in applying obligations of non-refoulement.
This article addresses the balance between issues of national security and the protection against refoulement. We will discuss several developments that have a direct influence on obligations of non-refoulement. These include both global as well as European developments. Within the United Nations several resolutions have been adopted, both by the General Assembly as well as the Security Council.
1 Security Council resolution 1373 (28 September 2001) is of major importance regarding asylum law.
Within Europe, the European Commission of the European Communities has adopted a Working Document entitled:`The Relationship between safeguarding internal security and complying with international protection obligations and instruments'. In this document a`balancing act' between the protection needs of the individual, set off against the security interests of a State, is mentioned. Of further interest is the proposal for a Council Directive on minimum standards for the qualifications and status of third country nationals and stateless persons as refugees or as persons who otherwise need international protection. We will focus on the negotiations and redrafting of articles 14, 17 and 19 of this proposal, dealing with the exclusion from a protection status and the principle of non-refoulement.
Furthermore, to illustrate the political debate concerning terrorism, the judgment of the Canadian Supreme Court in the Suresh case will also be discussed. With explicit reference to the events of 11 September 2001 the Court considered a fair balance not in violation of the obligation of non-refoulement. The focus of this article will be on the non-derogability of some of the most important obligations of non-refoulement. Finally, we will describe the possibility of expulsion after having received assurances regarding the safety of the person to be deported and the possibility of prosecution to eliminate the dangers of terrorist activities.
The war on terrorism: global and European developments

UN Security Council Resolution 1373
In Security Council resolution 1373, States are called upon to:
(f ) take appropriate measures in conformity with the relevant provisions of national and international law, including international standards of human rights, before granting refugee status, for the purpose of ensuring that the asylum-seeker has not planned, facilitated or participated in the commission of terrorist acts; (g) ensure, in conformity with international law, that refugee status is not abused by the perpetrators, organizers or facilitators of terrorist acts, and that claims of political motivation are not recognized as grounds for refusing requests for the extradition of alleged terrorists. 2 The text indicates that Member States are called upon to exclude terrorists from refugee status under Article 1F of the 1951 Refugee Convention even though their actions may be politically motivated. In this resolution terrorism is conceptualized as acts that can be defined as terrorism. Excludable are those persons that have committed, planned or one way or the other contributed to these acts. However, no uniform international definition of terrorism exists. It remains the prerogative of States to decide who is excludable from refugee status as a terrorist. Based on this resolution, could it be that a member of an alleged terrorist organization solely because of his membership be excluded from refugee status? One can argue, only if being a member 2 in itself is a terrorist act. However, that rule is nowhere to be found. The relevant question is whether or not membership of and/or sympathizing with an alleged terrorist organization is a legitimate ground for excluding a person from refugee status. In the U.N. Draft Comprehensive Convention on International Terrorism, currently under preparation, membership of a terrorist organization in itself is not listed as an offence within the meaning of this Convention. 3 Even though exclusion does not seem to be in accordance with this draft convention or resolution 1373, there is a genuine danger that the listing of an organization as a terrorist organization will have a significant impact on exclusion cases. Yet, the international community has no uniform idea which organization should be characterized as a terrorist organization. For example, Canada and the United States have both listed the Tamil opposition group in Sri Lanka, the LTTE, as a terrorist organization. However, the LTTE is not mentioned on a list prepared by the European Union. 4 It is obvious that characterizing an organization as terrorists is to a large extent based on a political motivation and can have profound political impact.
The European Commission Working Document
On 20 September 2001 the European Council on Justice and Home Affairs adopted several conclusions (SN 3926/6/01). In these conclusions, the Council requests the competent authorities of Member States: to strengthen controls at external borders (conclusion 24); request Member States to apply procedures for the issue of visas with maximum rigour (conclusion 26); invites those States participating in the Schengen Information System (SIS) to provide more systematic input into the system of alerts under Articles 95, 96 and 99 of the Schengen Convention (conclusion 27); and invites the Commission to examine urgently the relationship between safeguarding internal security and complying with international protection obligations and instruments (conclusion 29). According to the European Commission, consideration is being given on how existing EU legislation can be made`terrorism proof ' The European Court of Human Rights has repeatedly affirmed that the European Convention on Human Rights, even in the most difficult circumstances, such as the fight against terrorism and organised crime, prohibits, in absolute terms, torture and inhuman or degrading treatment or punishment. The European Court of Human Rights has emphasised that, unlike most of the substantive clauses of that particular Convention, Article 3 makes no provision for exceptions and no derogation from it is permissible even in the event of a public emergency threatening the life of the nation. Following the 11th September events, the European Court of Human Rights may in the future again have to rule on questions relating to the interpretation of Article 3, in particular on the question in how far there can be a``balancing act'' [emphasis added, authors] between the protection needs of the individual, set off against the security interests of a state.``And in paragraph 2.4 (p. 17)'' In addition to their possible criminal prosecution it may also be necessary to harmonise the basic rights granted to this category of excludable but nonremovable persons, and to assess the different means for dealing with these persons if they pose a security risk.
It is clear that the Commission wants to initiate an investigation to examine possible measures other than prosecution that can be adopted against terrorists and other serious criminals. In paragraph 2.3.2 of the document the Commission writes:
Extradition must be considered legal when it is possible to obtain legal guarantees from the State that is going to try the person, addressing the concerns connected to the potential violations of the European Convention of Human Rights. Such`guarantees' by third States could for instance relate to the non-application of capital punishment in that particular case, though the law of that State allows for such punishment. Surprisingly, there is no mention of guarantees regarding the risk of being subjected to torture, inhuman or degrading treatment or punishment.
Several Since his youth, Suresh was a member of the LTTE and is now a member of the LTTE executive. He is well-known within the LTTE and is mainly involved in fundraising for the LTTE. The Canadian authorities acknowledged the fact that Suresh has not personally committed any acts of violence either in Canada or Sri Lanka. His activities on Canadian soil were non-violent in nature. However, they concluded that membership of the LTTE, an organization listed as a terrorist organization by Canada, was a sufficient ground for deportation. The Canadian authorities recognized that Suresh would be at risk on returning to Sri Lanka, but that this risk was difficult to assess and that it might be tempered by his high profile. They concluded that expulsion or deportation of Suresh was legitimate. Both the judicial review as well as the appeal were dismissed. Eventually Suresh appealed to the Supreme Court of Canada.
The main legal issue in the Suresh case was whether Canadian Law precluded deportation to a country where Suresh ran a risk of being tortured. Related questions were concerned with when there is a danger to the national security of Canada (regarding combating terrorism) and whether mere membership of an alleged terrorist organization sufficed.
The main legal issue indicated a balancing act between the protection needs of Suresh (that is, the risk of being tortured upon return) and the security interests of Canada. According to the Canadian Supreme Court, a balancing act is permitted but needs to be in accordance with the principles of fundamental justice. These principles are defined by Canadian municipal law and applicable international law.
From the Canadian domestic perspective, the Supreme Court concluded that:
The outcome [of the balancing act] will depend not only on considerations inherent in the general context but also on considerations related to the circumstances and condition of the particular person whom the government seeks to expel. (. . .) Canadian jurisprudence suggests that this balance will usually come down against expelling a person to face torture elsewhere (paragraph 58).
After careful consideration, the Supreme Court seems to conclude that only a small or theoretical possibility exists for deporting a recognized refugee to face torture. The Supreme Court went on:
We have examined the argument that from the perspective of Canadian law to deport a Convention refugee to torture violates the principles of fundamental justice (paragraph 59) and in paragraph 75:
We conclude that the better view is that international law rejects deportation to torture, even where national security interests are at stake. This is the norm which best informs the content of the principles of fundamental justice under s. 7 of the Charter.
Here, the Supreme Court referred to the Convention Against Torture and Other Cruel, Inhuman or Degrading Treatment and Punishment (CAT) and the International Covenant on Civil and Political Rights (ICCPR).
In spite of this small, and in our opinion, rather theoretical possibility to apply a balancing test the Supreme Court leaves the door open that in an exceptional case such deportation might be justified (. . .) in the balancing approach (. . .)' (paragraph 129).
In this regard the Canadian Supreme Court raises the question how terms like`danger to the security of Canada' and`terrorism' need to be defined. According to the Supreme Court, the security of Canada is in danger if there is a real and serious possibility of adverse effect to Canada. However, the threat need not be direct; rather it may be grounded in distant events that indirectly have a real possibility of harming Canadian security (paragraph 88). The term terrorism has no single internationally accepted definition. The Supreme Court referred to the recently adopted International Convention for the Suppression of the Financing of Terrorism. 9 This Convention defines terrorism in two ways. First, it employs a functional definition in Article 2 (a) by defining terrorism as`any act which constitutes an offence within the scope of and as defined in one of the treaties listed in the annex' (consisting of nine treaties that are commonly viewed as relating to terrorist acts) and second, this offence-based definition is supplemented by a stipulative definition in Article 2 (1) (b):
any act intended to cause death or serious bodily injury to a civilian, or to any other person not taking an active part in the hostilities in a situation of armed conflict, when the purpose of such act, by its nature or context, is to intimidate a population, or to compel a government or an international organization to do or to abstain from doing any act.
The Supreme Court concluded that both the terms`danger to the security of Canada' and`terrorism' are not defined as unconstitutionally vague. It was concluded that deportation of Suresh was prima facie permitted provided the Minister certified him to be a substantial danger to Canada and provided he was found to be engaged in terrorism or a member of a terrorist organization (paragraph 99).
In the end, the Supreme Court concluded that Suresh made a prima facie case that he might be tortured on return if expelled to Sri Lanka and that accordingly he should have been provided with the necessary procedural safeguards. Because these safeguards were not provided for, the case was remanded to the Minister for reconsideration (paragraph 130).
With regard to the standard that should be adopted with respect to the Minister's decision that a refugee constituted a danger to the security of Canada, the Supreme Court considered that the reviewing court:
should adopt a deferential approach to this question and should set aside the Minister's discretionary decision if it is patently unreasonable in the sense that it was made arbitrarily or in bad faith, it cannot be supported on the evidence, or the Minister failed to consider the appropriate factors. The Court should not reweigh the factors or interfere merely because it would have come to a different conclusion (paragraph 29).
9 UNGA res. 54/109, 9 Dec. 1999, entry into force 10 April 2002.
Clearly, according to the Supreme Court, the Minister has a discretionary power and the courts should adopt a test of reasonableness. The Supreme Court emphasized this in the following quote (paragraph 33):
(. . .) the recent events in New York and Washington. They are a reminder that in matters of national security, the cost of failure can be high. This seems to me to underline the need for the judicial arm of government to respect the decisions of ministers of the Crown on the question of whether support for terrorist activities in a foreign country constitutes a threat to national security. It is not only that the executive has access to special information and expertise in these matters. It is also that such decisions, with serious potential results for the community, require a legitimacy which can be conferred only by entrusting them to persons responsible to the community through the democratic process. If the people are to accept the consequences of such decisions, they must be made by persons whom the people have elected and whom they can remove. [Emphasis added.] Like the European Court of Human Rights, we do not see any reason for judicial restraint in assessing a possible danger to national security.
Finally, we note that the Canadian Supreme Court considers deportation of a refugee to face torture should only be permitted in exceptional cases. However, it did not, in our opinion, make clear why the Suresh case was exceptional.
Terrorism in international law
There is no uniform or single definition of terrorism in international law. Since 1963 a number of global and regional treaties have been drafted and adopted in which specific crimes have been defined that are commonly viewed as terrorist acts.
10 Among these offences are hijacking, kidnapping and bombing. It stems from these treaties that terrorism is a collective term for a number of serious offences for which 10 persons should be prosecuted. By focusing on the act rather than the actor, an objective legal concept is created by which the difficult issue of terrorism versus freedom fighting can be resolved.
This legal concept does not seem to correspond with the current political train of thought. For example, the European Union, Canada and the United States have all drafted lists of terrorist groups. The mere fact that a person is a member of a listed organization suffices to characterize this person as a terrorist. It will not be necessary to determine whether or not this person is responsible for any act described in the above mentioned treaties. At most one can argue that members of the listed groups have committed terrorist acts in the past. Therefore, the suspicion might exist that this person was one way or the other involved in these acts. Nevertheless, an individual assessment needs to be made whether or not this person can be held criminally responsible for a certain terrorist act. In this respect the presumption of innocence is very important.
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The thin line between fighting for freedom or self-determination and terrorism became clear during the negotiations on drafting a Statute for the International Criminal Court (ICC). Talks were held to include terrorism as one of the crimes for which the ICC should have jurisdiction. However, no agreement was reached on a definition of terrorism. A number of States suggested defining terrorism as a crime against humanity.
12 This proposal was rejected, among others, by the United States, for the following reasons: (a) the offence (terrorism) was not clearly defined; (b) the inclusion of terrorism as a crime would politicize the ICC; (c) some terrorist acts would not be sufficiently serious to warrant prosecution by an international court; (d) prosecution and punishment by national courts was considered more efficient and (e) the ICC Statute does not make any difference between terrorism and the struggle for self-determination. 13 We share the criticism of the United States: Terrorism is a political term and not a legal term.
4. The obligations of non-refoulement and national security interests of states example, States parties to the Schengen Agreement can issue an alert in the joint Schengen Information System for the purpose of refusing entry (Article 96 Schengen Agreement). In practice, States can also simply stop an alien from entering the country or refrain from giving access to asylum procedures, for example, by strictly applying the concept of safe third countries. In its Working Document of 5 December 2001 the European Commission proposed the immediate suspension or freezing of the actual examination of the asylum request in two situations (paragraph 1.4.2.1): first,`in cases in which an international criminal tribunal has indicted the individual who has claimed asylum', and secondly, where an extradition request from a country other than the country of origin of the asylum seeker, relating to serious crimes, is pending'.
These measures could all be taken by States when confronted with an asylum seeker who might fall under Article 1F Refugee Convention, by which asylum seekers are excluded from refugee status because there are serious reasons for considering that they have committed particularly serious crimes. However, it is also possible for States to apply Article 33 (2) of the Refugee Convention. Contrary to Article 1F, this Article applies to persons who are recognized as refugees.
The relationship between Article 1F and Article 33 (2) of the Refugee Convention is complex, both in terms of offences that fall within the scope of the Articles as well as the applicable standard of proof. We believe that Article 1F applies to those persons who have committed certain offences outside the country of refuge and before they have applied for asylum. On the other hand, Article 33 (2) Refugee Convention in principle applies to those persons who have committed offences or are planning to commit offences within the country of refuge. However, offences committed outside the country of refuge do not necessarily fall outside the scope of Article 33 (2) if the perpetrator constitutes a danger to the security of the country of refuge. The objective of Article 33 (2) is the protection of the country of refuge, whereas the objective of Article 1F is to define who should be excluded from refugee status. Excludable persons cannot claim protection against refoulement under Article 33 (1) of the Refugee Convention.
According to Article 33 (2) of the Refugee Convention, a refugee is not protected against refoulement if there are reasonable grounds for regarding the refugee as a danger to the security of the country in which he or she is, or who, having been convicted by a final judgment of a particular serious crime, constitutes a danger to the community in that country. The threshold for applying Article 33 (2) is high. The standard of proof is higher than when applying Article 1F. Hathaway and Harvey write:`In particular, the evidentiary standard for denying protection under Article 33(2),``reasonable grounds'', is higher than that for exclusion under Article 1F(b),``serious reasons for considering'' '.
14 Contrary to excludable persons under Article 1F, Article 33 (2) applies to refugees who in principle have a right to be protected. Therefore, the exception needs to be applied restrictively. In the 1997 Note on the Principle of Non-refoulement, UNHCR wrote that: 14. In view of the serious consequences to a refugee of being returned to a country where he is in danger of persecution, the exception provided for in Article 33(2) should be applied with the greatest caution. It is necessary to take fully into account all the circumstances of the case ( . . . )'. 15 Furthermore, Lauterpacht and Bethlehem write:`given the humanitarian character of non-refoulement and the serious consequences to a refugee or asylum seeker of being returned to a country where he or she is in danger, the exceptions to non-refoulement must be interpreted restrictively and applied with particular caution'. It does not address circumstances in which there is a possibility of danger to the security of other countries or to the international community more generally. While there is nothing in the 1951 Refugee Convention which limits a State from taking measures to control activity within its territory or persons subject to its jurisdiction that may pose a danger to the security of other States or of the international community, they cannot do so, in the case of refugees or asylum seekers, by way of refoulement. 17 In the Suresh case, the Canadian Supreme Court indicates it knows the history of Article 33 (2) Refugee Convention by considering that there needs to be a danger to Canada (paragraph 90). However, the Supreme Court believes this approach is no longer valid. According to the Supreme Court, the security of one State depends on the security of other States. The Supreme Court of Canada concludes that since the terrorist attacks of 11 September 2001`courts may now conclude that the support of terrorism abroad raises a possibility of adverse repercussions on Canada's security' (paragraph 87). Nevertheless, the text of Article 33 (2) Refugee Convention still indicates that even in these situations a provable danger to the security of Canada needs to exist. The merè possibility of adverse repercussions' will be insufficient. The threshold indicated by the text of Article 33 (2) needs to be applied. Therefore, there needs to be a danger to the security of the country of refuge or its international relations. The danger needs to be proven and cannot be based on assumptions. Hathaway and Harvey write in a comment on previous decisions in the Suresh case:`In line with the general evidentiary standard of Article 33(2), the connection between an impact on the integrity of Canada's international relations and Canada's essential welfare should have been proved, not simply assumed.' 18 We conclude that`possible adverse repercussions' are insufficient.
Although Article 33 (2) Refugee Convention does not specify the facts and circumstances that constitute a danger to the national security and leaves a margin of appreciation for States, the Article does demand a level of risk substantiated by proof. The threshold is high. It applies to persons who try to overthrow the government by force or other illegal means, who are endangering the constitution, the territorial integrity, the independence or the peace of the country of refuge. 
Danger to the community of the country
The second part of Article 33 (2) Refugee Convention applies to refugees who have been convicted in the country of refuge. According to the text and history of Article 33 (2) a provable danger to the community of the country of refuge needs to exist and the Article needs to be applied with great caution. The mere fact that a refugee has been convicted will not be sufficient to apply Article 33 (2) Refugee Convention. First, the text makes clear it only applies in cases of particularly serious crimes. Second, the assessment of the danger needs to be ex future, namely it concerns a future risk. Once again we quote Hathaway and Harvey (p. 292):
Third and finally, the nature of the conviction and other circumstances must justify the conclusion that the refugee constitutes a danger to the community from which he or she seeks protection. Because the danger flows from the refugee's criminal character, it does not matter whether the crime was committed in the state of origin, an intermediate state or the asylum state.
We believe a refugee who has been convicted, punished and served his time should not beforehand be excluded from protection under Article 33 (1) Refugee Convention. If in this situation deportation of the refugee is still in violation of the obligation of non-refoulement, and the refugee constitutes no danger to the community of the country then granting the refugee a residence permit will contribute to the safety of the individual and of the community. Not granting him any form of legal status within the country will be an extra punishment.
Assessing the Suresh case
According to the Canadian Supreme Court in the Suresh case, Suresh constitutes a danger to the national security of Canada because of the mere fact that he is a member and fundraiser of the LTTE, listed by Canada as a terrorist organization. According to the judgment, Suresh is a well-known LTTE member and part of the LTTE executive. No further details are given. For example, it does not become clear how much money Suresh contributes to the LTTE. On the other hand, it does become clear that Suresh himself has never been directly involved in any terrorist or otherwise violent act in Sri Lanka or Canada (paragraphs 13, 14 and 16).
The fact that Suresh did financially contribute to the LTTE could mean that the International Convention for the Suppression of the Financing of Terrorism is applicable, if it was known to Suresh that his contributions were allocated to acts prohibited under the Convention (Article 2). Because of the high profile of Suresh within the LTTE organization it is not unlikely that he knew what his contributions were used for. The question then is whether the destination of the money is in violation of the Convention. If so the LTTE can be characterized as a terrorist organization according to the International Convention for the Suppression of the Financing of Terrorism. However, with regard to the question whether Suresh has a right to be protected against refoulement, it still needs to be assessed if Suresh constitutes a provable danger to the security of Canada. From the facts and circumstances of the case, this is far from clear.
Does the LTTE constitute a danger to the security of Canada? It is well known that the LTTE limits its actions largely to Sri Lanka. It certainly has not committed any violent actions in Canada. Furthermore, it needs to be seen whether the LTTE constitutes a future danger. Recently the first round of peace negotiations between the LTTE and the Sri Lankan authorities has taken place in Thailand in which a cease-fire has been agreed upon. We believe no real or provable danger to the national security of Canada exists.
4.1.4
The possibility of a balancing act? Does Article 33 (2) Refugee Convention leave any room for a balancing act between the national security of a State and the protection needs of the individual? Hathaway and Harvey believe that no room is available. They write:`If compelling evidence exists that the refugee is a danger to asylum-state security or safety of the community of that country, there is no additional proportionality requirement to satisfy.' However, they continue:`Refoulement is instead authorized only where genuinely necessary to protect the asylum-state community from an unacceptably high risk of harm.' 20 Hathaway and Harvey believe that a balancing act may lead to an interpretation of Article 33 (2) Refugee Convention in which disputable dangers to the national security might be weighed more heavily than the protection needs of a refugee.
Lauterpacht and Bethlehem approach Article 33 (2) Refugee Convention in the context of developments regarding non-refoulement that have occurred after the adoption of the Refugee Convention. They, for example, refer to Human Rights Committee General Comment 20 regarding ICCPR. Lauterpacht and Bethlehem do not seem to exclude a balancing act. In cases where danger to the national security exists, the obligation of non-refoulement is only applicable if there is a risk of torture or other cruel, inhuman or degrading treatment or punishment: (. . .) the State proposing to remove a refugee or asylum-seeker to his or her country of origin must give specific consideration to the nature of the risk faced by the individual concerned'. This is because exposure to some forms of risk will preclude refoulement absolutely and without exception. This applies notably to circumstances in which there is a danger to torture, cruel, inhuman or degrading treatment or punishment. 21 In such cases, the obligation of non-refoulement is non-derogable or absolute. If there is a risk of other forms of persecution a balancing act is possible.
Combining Hathaway/Harvey and Lauterpacht/Bethlehem it can be concluded that Article 33 (2) Refugee Convention allows deportation if a provable danger to the national security of the country of refuge exists or if the refugee is convicted for a particularly serious crime and constitutes a provable danger to the community of the country of refuge, irrespective of the persecution the refugee might be subjected to, unless the persecution can be qualified as torture or inhuman or 20 James C. Hathaway and Colin Harvey, above n. 14, 294. 21 Sir Elihu Lauterpacht and Daniel Bethlehem, above n. 14, 57. degrading treatment or punishment. In those cases, deportation is not permitted.
Article 3 European Convention on Human Rights (ECHR)
According to Article 3 ECHR no one shall be returned to a country where he or she runs a real risk of being subjected to torture or inhuman or degrading treatment or punishment. In its Working Document of 5 December 2001 the Commission of the European Union has stated that the European Court of Human Rights on several occasions has confirmed the non-derogability and the absolute and fundamental character of Article 3 ECHR. Under no circumstances are exceptions or derogations under Article 3 ECHR allowed. That includes dangers to the national and public security. Even in cases of a`public emergency' (Article 15 ECHR) no derogation is permitted. Regarding alleged terrorists, the European Court has also confirmed the nonderogability of Article 3 ECHR. In Chahal v. United Kingdom, 22 the applicant, an Indian national belonging to the Sikh population, was suspected of having committed terrorist acts. He had asked for asylum in the United Kingdom. Although the British authorities considered a balancing act between the national security of the United Kingdom and the protection needs of Chahal to be necessary, the European Court ruled that the absolute character of Article 3 does not permit deportation to India if there is a real risk of being subjected to torture or inhuman or degrading treatment or punishment, irrespective of the conduct of the applicant or a possible danger to the national security of the United Kingdom. The Court concluded that if returned to India, Chahal would run a real risk of being subjected to torture or inhuman or degrading treatment or punishment. Therefore, deportation would lead to a violation of Article 3 ECHR. We conclude that Article 3 ECHR does not allow any balancing act between the security interests of State parties and the protection needs of individuals.
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Contrary to the Supreme Court of Canada in the Suresh case, the European Court concluded in the Chahal case that a test of reasonableness should not be applied. In paragraph 131 the Court:
recognizes that the use of confidential material may be unavoidable where national security is at stake. This does not mean, however, that the national authorities can be free from effective control by the domestic courts whenever they choose to assert that national security and terrorism are involved. With reference to Canada, the European Court considers a more effective form of judicial control has to be adopted`which both accommodate legitimate security concerns about the nature and sources of intelligence information and yet accord the individual a substantial measure of procedural justice' (paragraph 131).
The Court reiterated this opinion in the case of Al-Nashif v. Bulgaria.
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In paragraphs 123 and 124 the Court stated:
Even where national security is at stake, the concepts of lawfulness and the rule of law in a democratic society require that measures affecting fundamental human rights must be subject to some form of adversarial proceedings before an independent body competent to review the reasons for the decision and relevant evidence, if need be with appropriate procedural limitations on the use of classified information (see the judgements cited in paragraph 119 above). The individual must be able to challenge the executive's assertion that national security is at stake (. . .).
The International Covenant on Civil and Political Rights (ICCPR) and the Convention against Torture and Other Cruel, Inhuman or Degrading Treatment or Punishment (CAT)
Like the ECHR, the Convention against Torture includes an absolute or non-derogable obligation of non-refoulement, in Article 3. Under this Article no exception or derogation is allowed. In the case of Paez v. Sweden, the Committee Against Torture has explicitly stated that the activities of Paez as a member of the alleged terrorist organization Sendero Luminoso in Peru, cannot be a material consideration in determining his right to be protected under Article 3 of the Convention against Torture. The Committee considered: the text of article 3 of the Convention is absolute. Whenever substantial grounds exist for believing that an individual would be in danger of being subjected to torture upon expulsion to another State, the State party is under obligation not to return the person concerned to that State. The nature of the activities in which the person concerned engaged cannot be a material consideration when making a determination under article 3 of the Convention.
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The relationship between the non-derogable character of Article 3 and the fight against terrorism became clear in the case of Arana v. France. The applicant, a member of the Basque separatist movement ETA, was about to be extradited to Spain. 26 The Committee Against Torture adopted its view on 5 June 2000, long before the attacks on New York and Washington. It is an important view as the Committee confirms freedom is in danger of being violated because of his race, nationality, religion, social status, or political opinions.' However, this obligation is not absolute. In times of`public emergency' a State party may derogate (Article 27 American Convention).
Finally, the OAU Convention governing specific aspects of refugee problems in Africa (1969) also includes an obligation of non-refoulement in Article II (3).
Charter of Fundamental Rights of the European Union
It is important to note that within the European Union, the Charter of Fundamental Rights of the European Union Ð a non-binding document Ð contains an explicit and absolute obligation of nonrefoulement. According to Article 19 (2)`no one may be removed, expelled or extradited to a State where there is a serious risk that he or she would be subjected to the death penalty, torture or other inhuman or degrading treatment or punishment.'
4.6 The jus cogens nature of non-refoulement Protection against refoulement based on several treaty obligations cannot be seen separately. There is mutual influence of the different obligations of non-refoulement. A treaty shall be interpreted in good faith in accordance with the ordinary meaning to be given to the terms of the treaty in their context and in the light of its object and purpose (Article 31 Vienna Convention on the Law of Treaties).Treaties need to be interpreted in light of their current juridical context and in the juridical context of subsequent agreements by State parties, including human rights treaties and related case law. 30 Article 33 (2) Refugee Convention needs to be interpreted in light of the other non-refoulement obligations. 31 In the case of Paez v. Sweden, for example, the Committee Against Torture considered that if an alien is excludable under Article 1F Refugee Convention from refugee status, he still can have a right to be protected against refoulement under Article 3 of the Convention Against Torture. subject to discussion, at least not until the attacks of 11 September 2001. After this date the objective seems to be no longer that clear. To characterize the obligation of non-refoulement as jus cogens might therefore be a powerful weapon to guarantee protection of individuals and their human rights. Therefore, it is important to see if the obligation of nonrefoulement is accepted and recognized as a peremptory norm of international law. If so, every treaty, every treaty obligation and every unilateral, bilateral or multilateral act by a State or international organization that is in conflict or violation with this norm, is void. According to Article 53 of the Vienna Convention on the Law of Treaties, a norm can be characterized as jus cogens if it is`accepted and recognized by the international community of States as a whole as a norm from which no derogation is permitted and which can be modified only by a subsequent norm of general international law having the same character.' Although we have already concluded that the obligations of non-refoulement stemming from Article 3 ECHR, Article 3 CAT and Article 7 ICCPR are non-derogable, it is still useful to examine if non-refoulement can be characterized as jus cogens, irrespective of treaty obligations. The relevant questions is: is the obligation of non-refoulement a non-derogable norm and as such accepted and recognized by the international community of States as a whole? In other words, is the obligation of non-refoulement part of international customary law? Goodwin-Gill and Allain believe non-refoulement is part of international customary law. 33 According to Goodwin-Gill, it is especially important to note that international organizations like the United Nations General Assembly and UNHCR have regularly confirmed non-refoulement as a rule of international customary law, without any objection of States. Furthermore, Allain 34 considers that mainly because of different EXCOM Conclusions (Conclusions of the Executive Committee of UNHCR), 35 and because of the State practice which has emerged in Latin America on the basis of the 1984 Cartagena Declaration on Refugees, the obligation of non-refoulement can be characterized as jus cogens. 36 It is not relevant that in practice States do not always act according to the obligation. 37 Allain concludes that`as long as there is an insistence on the non-derogable nature of non-refoulement, its status is secure'. 38 Besides the obligation of non-refoulement, the prohibition on torture can also be characterized as a peremptory norm of general international law. 39 In General Comment 24 (1994) the Human Rights Committee has recognized the prohibition on torture and other cruel, inhuman or degrading treatment or punishment also as a peremptory norm of general international law. 40 Recognizing and accepting the obligation of non-refoulement as a peremptory norm of general international law ( jus cogens) means that States and international organizations such as the United Nations and the European Union cannot just derogate from the norm. This is only possible by a subsequent norm of general international law having the same character (Article 53 Vienna Convention on the Law of Treaties).
The major practical problem remains the burden of proof to be able to actually characterize the obligation of non-refoulement as a peremptory norm of general international law and to claim this in a court of law.
5. The future of the non-derogable nature of non-refoulement
Safety guarantees
It is not unthinkable that the European Commission will come up with a proposal for a Directive in which the Commission will interpret Article 3 ECHR in such a manner that expulsion will be possible after having obtained safety guarantees. If there is a request for extradition this certainly will be a possibility. 41 If no extradition request has been received, the State willing to send back the alleged terrorist can, until now, not obtain any guarantee because it is forbidden to contact the authorities of the country of origin. 42 In the Canadian Suresh case, the Sri Lankan authorities gave assurances that on return Suresh would not be subjected to torture. The Supreme Court of Canada considered these assurances to be insufficient. They considered it difficult to rely: too heavily on assurances by a State that it will refrain from torture in the future when it has engaged in illegal torture or allowed others to do so on its territory in the past [(paragraph 124).They further considered:] 125. In evaluating assurances by a foreign government, the Minister may also wish to take into account the human rights record of the government giving the assurances, the government's record in complying with its assurances, and the capacity of the government to fulfil the assurances, particularly where there is doubt about the government's ability to control its security forces.
Safety assurances or guarantees given by the country of origin to which an alien is to be returned can be of influence in the risk assessment. In the case of Soering v. United Kingdom before the European Court of Human Rights, 43 the question arose whether extradition of the applicant to the United States would lead to a violation of Article 3 ECHR because capital punishment might be imposed and hence the applicant might be subjected to the death row phenomenon. The final decision was influenced by the certainty of guarantees given by US authorities. The US Public Prosecutor for example officially declared that:`(. . .) should Soering be convicted of the offence of capital murder as charged (. . .) a representation will be made in the name of the United Kingdom Government that the death penalty should not be imposed or carried out.' According to the European Court guarantees must at the very least significantly reduce the risk of a capital sentence either being imposed or carried out' (paragraph 93). The British authorities admitted that the guarantees given did not significantly reduce the risk. The decision to impose the death penalty and to take into account the wishes of the United Kingdom lay, in this case, with the judge and the governor of the State, not with the federal authorities and they did not give any guarantees.
In the Soering case, the issue of guarantees is clear: if significant guarantees would have been given that the death penalty would not be imposed or carried out, then the risk of subjection to the death row phenomenon would have been nullified and a real risk of a violation of Article 3 ECHR would not have arisen. It is much more complicated in cases not involving the imposition or the carrying out of legal sentences, but subjection to extra-judicial torture or inhuman or degrading treatment or punishment. By expelling an alien after guarantees are given, a balancing act can be avoided and will be found in the assessment of the risk of being subjected to prohibited treatment. 
Applying criminal law in cases involving Articles 1F and 33 (2) of the 1951 Refugee Convention
The documents the European Union has adopted since 11 September 2001 propose deportation and extradition of persons suspected of serious crimes who at the same time may claim their right to be protected against violations of fundamental human rights. It is feared that the European Commission and the EU Member States are trying to balance the interest of the individual in search and need of protection, on the one hand, and the interest of the State and its community on the other hand, by trying to get guarantees from the countries of origin or by expelling the alien to a third country outside the European Union that is willing to admit the alien.
However, would prosecution of alleged terrorists not be a better solution than by refraining to give protection and thereby co-operating with further violations of human rights? The fundraising activities of Suresh might fall within the scope of the International Convention for the Suppression of the Financing of Terrorism. According to Article 4 of this Convention, all State parties are obliged to take all necessary measures:`(a) To establish as criminal offences under its domestic law the offences set forth in article 2; (b) To make those offences punishable by appropriate penalties which take into account the grave nature of the offences.' Hereby an obligation is created for State parties to prosecute alleged terrorists, as defined by this treaty. This is similar to the 1996 UN General Assembly Declaration to Supplement the 1994 Declaration on Measures to Eliminate International Protection:
45`T he States Members of the United Nations reaffirm the importance of ensuring effective cooperation between Member States so that those who participated in terrorist acts (. . .) are brought to justice'. Recent developments in international criminal law, such as the creation of an International Criminal Court, have shown that the prosecution of perpetrators of serious human rights violations is quickly gaining ground (in spite of objections by the United States). The legal tension between absolute protection against human rights violations and responsibility mechanisms can be reduced now that the possibility of holding terrorists, war criminals and other perpetrators of serious human rights violations criminally accountable has significantly increased.
The legal procedures to assess cases involving Article 1F Refugee Convention lack the legal guarantees of criminal proceedings. If, like in the Netherlands, the assessment of exclusion under Article 1F Refugee Convention precludes the assessment of inclusion under Article 1A (2) Refugee Convention, early co-operation between the Immigration Service that is responsible for status determination of asylum seekers and the Public Prosecutor is of vital importance.
The protection of individuals against refoulement should never lead to impunity. Asylum law is not meant to be an escape route to avoid prosecution. Not only should States take responsibility whenever an individual is in need of protection, but they also should hold individuals criminally accountable for their acts. The current measures proposed by States neglect both international responsibilities.
Conclusion
On 14 December 1967, the United Nations General Assembly adopted a Declaration on Territorial Asylum. It stated:`Recognizing that the grant of asylum by a state to persons entitled to invoke article 14 of the Universal Declaration of Human Rights is a peaceful and humanitarian act that as such cannot be regarded as unfriendly by any other State.' Thirty-five years later it becomes clear this objective has not been reached. Over the years, asylum law has been politicized. Since the 1990s States have adopted lists of so-called safe countries of origin and safe third countries. Not being mentioned on such a list can be highly politically significant. The attacks on New York and Washington have led to new lists. This time, lists of wanted persons and forbidden organizations. Not being mentioned on these lists is also highly politically significant. Being mentioned can have far-reaching consequences for members and sympathizers of forbidden organizations and groups. They will probably not be able to claim international protection. Thereby, absolute and fundamental norms such as the prohibition on torture and other cruel, inhuman or degrading treatment or punishment will be balanced.
In sum, the war on terrorism is harmful for human rights. In the Suresh case, the Supreme Court of Canada considered the prohibition of torture to be`less' than absolute. They made clear that States have the power to declare a person to be a terrorist without effective control by the judiciary. The European Commission adopted proposals and asked the European Court of Human Rights to find ways to allow States to refuse a person entry if he constitute a danger to national security. We would strongly urge States to uphold the absolute or non-derogable character of non-refoulement and to take those steps necessary, both legal as well as practical, to prosecute suspected terrorists.
